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ExECUTIvE SUMMARY

Millions of children in South Africa bear the yoke of extreme forms 
of poverty and its associated evils, such as malnourishment, stunted 
growth, nutritional-deficiency diseases and illiteracy. The deprecia-
tion of the South African rand towards the end of 2008 and the cur-
rent global financial crisis have only served to entrench child poverty 
by pushing poor households into deeper levels of deprivation and rel-
egating those who were previously financially stable to the status of 
the poor. Despite the prevalence of poverty, malnutrition and hunger-
related diseases, there has been no litigation in South Africa on the 
right to food, unlike other rights such as the rights to housing, water, 
and social security. There is also no case law directly concerning chil-
dren’s socio-economic rights (hereafter SERs). 

In view of the dearth of jurisprudence, this paper sought to tease 
out the meaning of children’s right of access to food as well as their 
right to basic nutrition, to analyse the significance of, and correlation 
between, these two rights, and to consider their implications for South 
African law and policy. It concludes that although the Constitutional 
Court has held that children’s SERs do not create unqualified obliga-
tions on the state to provide certain socio-economic goods on demand, 
this does not mean that these rights have no meaningful implications 
for the state. In particular, it is argued that the right of the child to 
basic nutrition under the South African Constitution is not a mere re-
statement of the right of everyone to sufficient food, although it is not 
denied that the two rights interrelate closely. The former is primarily 
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preoccupied with children’s nutritional wellbeing – matters concern-
ing nourishment, dietary needs, food nutrients, and children’s bodies’ 
assimilation of food. In contrast, the right to sufficient food is a broad 
right whose primary concern is with all aspects of food, including its 
spiritual, recreational and social aspects, in addition to issues of food 
security or availability, accessibility, acceptability, quality and safety. 
The right of everyone to sufficient food serves as a ringing remind-
er that matters of food security, nutrition and accessibility deserve 
specific programmes, policies and other measures. In turn, children’s 
right to basic nutrition calls attention to the need for general food 
measures and policies to have as one of their central concerns chil-
dren’s nutritional wellbeing, and to the need for the state to devise 
child specific measures on basic nutrition. 

In line with the emerging trend in international human rights law, 
children should be given priority allocation in social provisioning. The 
idea of child prioritisation is different from the notion of minimum 
core obligations in that the former does not ask of the state to provide 
certain minimum essential levels of SERs to everyone upon demand. 
Rather, in addition to requiring states to consider the needs of chil-
dren adequately in general policies on rights and to adopt specific poli-
cies concerning children, it also calls upon the state to identify priority 
areas for children and develop and implement policies to deal with 
them. It also implies that the state should take measures that seek to 
protect the wellbeing and welfare of children in the face of calamities, 
emergencies and threats to their livelihoods. Where there are compet-
ing interests in resource allocation, child prioritisation would entail 
treating the wellbeing of children as a primary consideration, along 
with other similarly important state interests.

The rights to food and basic nutrition have been implemented rath-
er unsystematically in South Africa through a hodgepodge of policies 
and indirectly by legislation. The Food Security Strategy for South 
Africa 2002 provides a broad policy framework on food security, but 
the broad goals and strategies it identifies require further elaboration 
in more specific policies and programmes and an inter-departmental 
body to coordinate policy development and implementation in this 
area. The Draft National Food Security Bill promised to provide a leg-
islative blueprint for the implementation of the right to food. This Bill 
slipped through the legislative ladder unnoticed even by civil society. 
The Constitution specifically demands that programmes and meas-
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ures to realise SERs should be comprehensive and well coordinated. 
As there is no single department in charge of these two rights, the 
need for proper coordination and an inter-departmental structure to 
oversee their implementation cannot be overemphasised. Currently, 
there are admittedly a number of child-specific policies concerning nu-
trition and access to food. Their success will remain limited and short-
lived as long as no comprehensive legislative and policy framework 
is put in place to govern the complex terrain of food in general and 
children’s basic nutrition in particular.
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Child poverty and children’s rights of access to foods and basic nutrition 

1 INTRODUCTION

The South African Constitution, 1996, boldly protects the right of ac-
cess to food as a self-standing right,1 departing markedly from estab-
lished practice in comparative constitutional law and in international 
human rights law. As if this is not enough, it specifically recognises the 
right of children to basic nutrition.2 Such boldness is understandable 
given that the Constitution was adopted after decades of the apart-
heid regime, leaving a legacy of impoverishment among the majority 
of South Africans. By specifically protecting these rights, the Consti-
tution seeks to ensure that programmes, measures and strategies for 
reconstructing and rebuilding South African society should not treat 
access to food as a mere end but as an important parcel of the instru-
mental mechanisms for creating a new South Africa.

The importance of food is self-evident. Without food, there cannot 
be human life. For a person to develop properly, mentally and physi-
cally, he or she must have adequate food of suitable nutritional value. 
Thus, for children in particular, the right of access to food is of para-
mount importance. A malnourished child, if she is fortunate to survive, 
has no chance of proper development and is consequently doomed to 
a bleak future of illiteracy, poverty and destitution. With underdevel-
oped mental faculties, a child cannot go very far with education, which 
is critical to founding an independent existence and freedom. Proper 
physical and mental development is the key to realising the child’s full 
potential as a human being and as a useful citizen.
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Despite the obvious importance of the right of access to food for 
children and the significance the Constitution attaches to the right 
of children to basic nutrition, the right of access to food as it applies 
to children remains underdeveloped both at the international and do-
mestic levels. Both the United Nations (UN) Committee on Economic, 
Social and Cultural Rights (CESCR), which monitors the implementa-
tion of the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), and the UN Committee on the Rights of the Child 
(CRC Committee), which monitors the implementation of the Conven-
tion on the Rights of the Child (CRC), have paid little attention, if 
any, to this aspect of the right to food. In South Africa, a growing body 
of jurisprudence on economic, social and cultural rights is emerging. 
However, it largely concerns the rights to health, housing, water and 
social security, and not the right of access to food in general, let alone 
the right of children to basic nutrition.

The dearth of litigation and jurisprudence on the right of access 
to food and children’s right to basic nutrition belies the actual situa-
tion concerning these rights. Millions of South Africans, representing 
26% of the total population, live below the international poverty line 
of US$1.25 per day3 and are therefore prone to food insecurity, not 
knowing where their next plate of food will come from. The current 
financial crisis has exerted pressure on families that were previously 
food secure. The loss of jobs and the steep rise in food prices that have 
accompanied the crisis expose many more South Africans to food in-
security. 

This paper teases out the meaning of the right of access to food for 
children as well their right to basic nutrition. Drawing insights from 
international human rights law, it analyses the significance of, and 
correlation between, these two rights as they are defined under sec-
tions 27(1)(b) and section 28(1)(c) of the Constitution respectively and 
then examines what they mean for the state. This leads to an evalua-
tion of the policy and legislative measures the South African govern-
ment has put in place to realise these two rights.
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2 CHILD POvERTY, THE gLOBAL FINANCIAL CRISIS 
AND CHILDREN’S ACCESS TO FOOD

Child poverty refers to a situation whereby a person below the age of 
18 years lacks access to what is required to fulfil basic human needs.4 
This definition of child poverty considers it as something more than 
simply material deprivation or a lack of income. It is an expansive 
depiction of poverty, which takes into account all its manifestations 
including lack of income and productive resources to support a digni-
fied livelihood, hunger and malnutrition, ill health, lack of access to 
education, housing, water and other basic services, and lack of par-
ticipation in public decision-making.5 Nevertheless, benchmarks that 
use income as a basis for measuring poverty are useful, though not 
conclusive, indicators of the state of poverty in a given society.6

Many are familiar with the statistics on poverty in South Africa 
but these statistics have not become any less appalling. According to 
the United Nations Development Programme (UNDP)’s human de-
velopment index, South Africa is ranked 121 out of 177 countries.7 
Gabon is ranked 119.8 UNDP’s poverty index places South Africa at 
number 55 out of 108 developing countries.9 There is some evidence 
that poverty has been on the decline in South Africa since 1994.10 It 
has been estimated, for example, that the number of households liv-
ing below an income of R322 per month has fallen from 18.5 million 
to 15.4 million.11 Despite this, the total number of people living in 
poverty remains stubbornly high.

According to recent estimates by the United Nations Children’s 
Fund (UNICEF), about two-thirds of children in South Africa were liv-
ing in poverty (on R7.75 per day).12 ACESS also estimates that nearly 
60% (11 million) of all children in South Africa live in dire poverty 
on less than R200 per month. According to UNICEF, the nutritional 
status of children has not improved over the past 10 years. For exam-
ple, in 2007, one in 10 children was underweight, 15% of infants were 
born with low birthweight and 10% of children under five were under 
weight.13 UNICEF also estimates that the under-five mortality rate 
was 59 per 1,000 live births and the infant mortality rate was 46 per 
1,000 live births in 2007.14 

Poor children face a host of problems, from persistent hunger, lack 
of access to education and inadequate housing, to lack of access to 
health care, malnutrition and other forms of illnesses.



Danwood Mzikenge Chirwa

�

The current global economic crisis has not helped to ameliorate the 
situation of child poverty. The International Monetary Fund and the 
World Bank were reporting encouraging economic growth in sub-Sa-
haran Africa before the food and fuel price hikes of 2008 to 2009.15 The 
financial crisis has hit South Africa’s agricultural sector hard with the 
result that the country has rapidly gravitated from being a net export-
er to being a net importer of food.16 The depreciation of the Rand from 
mid to end 2008 sparked a series of food price increases which had un-
pleasant consequences on both poor families and those that were pre-
viously considered to be economically stable.17 As companies faced eco-
nomic hardships, retrenchments became inevitable, with the mining, 
real estate and motor vehicle sectors being the most badly affected.18 
The job losses that followed relegated many previously financially se-
cure households into the doldrums of poverty. Financial hardships not 
only impeded access to food, but also led to loss of homes, means of 
transport and the capability to care for children. The post-mortem of 
the full impact of the financial crisis on South Africa generally and 
on people’s access to food has not yet been undertaken by economists 
and other social scientists. However, there cannot be any gainsaying 
the fact that it has considerably reversed the gains made by Africa on 
poverty alleviation over the past decade.

3 PROTECTION OF THE RIgHT TO FOOD IN   
INTERNATIONAL LAW

Combating malnutrition and hunger and raising standards of living 
have been at the core of the international community’s agenda for a 
long time. This is partly evidenced by the creation in 1945 of the Food 
and Agriculture Organisation (FAO) as a specialised agency of the 
UN. The Preamble to the Constitution of the FAO19 commits member 
states to raising the levels of nutrition and standards of living, secur-
ing improvements in the efficiency of the production and distribution 
of all food and agricultural products and ensuring that humanity is 
free from hunger. 

For its part, the Charter of the United Nation (UN Charter), 1945, 
clearly identified the promotion of ‘higher standards of living, full em-
ployment, and conditions of economic and social progress and develop-
ment’ as a primary UN objective.20 In addition, it committed member 
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states to the promotion of ‘universal respect for, and observance of, 
human rights and fundamental freedoms for all without distinction’.21 
The Universal Declaration on Human Rights (UDHR), 1948,22 which 
is regarded as a legal code expounding the rights referred to in the 
UN Charter, recognises the right of everyone to ‘a standard of living 
adequate for the health and well-being of himself and of his family, 
including food, clothing, housing and medical care and necessary so-
cial services’.23 

At that stage, the right to food was subsumed under the right to an 
adequate standard of living along with such other (then) sub-rights as 
the right to housing, clothing, social services and medical care. This 
was to remain the case until 1966, when the ICESCR was adopted. 
Like the UDHR, the ICESCR recognised the right to food as an ele-
ment of the right to an adequate standard of living.24 However, it pro-
ceeded to recognise the fundamental right of everyone to be free from 
hunger in a separate sub-article.25 This aspect of the right to food is an 
enduring legacy of Roosevelt’s four freedoms, which included ‘freedom 
from want’, but its definition in the ICESCR is curious in that the 
right itself is framed in negative terms yet the obligations it engen-
ders on the state are defined in positive terms. The ICESCR explicitly 
enjoins states parties, in recognising the fundamental right of every-
one to be free from hunger, to adopt measures to improve methods of 
production, conservation and distribution of food, and to ensure an 
equitable distribution of world food supplies in relation to need.26 This 
is an early recognition of the close connection between negative and 
positive obligations at least in relation to the right to food.

The right to food was to receive recognition as an independent right 
in 1974, when the World Food Conference27 proclaimed that ‘[e]very 
man, woman and child has the inalienable right to be free from hun-
ger and malnutrition in order to develop fully and maintain their 
physical and mental faculties’.28 This gain was short-lived as the CRC 
failed to mention it explicitly in its provisions concerning the right to 
an adequate standard of living29 and instead enshrined aspects of the 
right to food under the right of the child to the enjoyment of the high-
est standard of health.30 

The right to food was reaffirmed in the Rome Declaration on World 
Food Security adopted at the World Food Summit in 1996, where it 
was stated that everyone has the right of access to ‘safe and nutritious 
food, consistent with the right to adequate food and the fundamental 
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right of everyone to be free from hunger’. CESCR General Comment 
12 adopted in 1999 raised the profile of the right to food significantly 
by defining its content in a manner that affirmed its separate exist-
ence from the right to an adequate standard of living, without neces-
sarily downplaying the linkages between these rights.31 

At the regional level, the Additional Protocol to the American Con-
vention on Human Rights in the Area of Economic, Social and Cul-
tural Rights, 1988,32 recognises the right of everyone ‘to adequate nu-
trition which guarantees the possibility of enjoying the highest level of 
physical, intellectual and emotional development’.33 Although it is not 
explicitly recognised in the African Charter on Human and Peoples’ 
Rights (African Charter), 1986,34 the African Commission on Human 
and Peoples’ Rights (African Commission) recently held that the right 
to food is implicitly recognised by a combined reading of the provisions 
of the Charter concerning the rights to life, health and development.35 
However, the African Charter on the Rights and Welfare of the Child 
(African Children’s Charter), 1990,36 expressly protects the right to 
adequate nutrition as a sub-set of the right to enjoy the best attain-
able standard of physical, mental and spiritual health.37 From an in-
ternational perspective, therefore, one cannot deny the status of this 
right as a separate and independent right.38 

3.1 Significance of recognising the right to food as an 
independent right

Recognising the right to food as a self-standing right is imperative 
because it allows for the proper development of its content and the 
specific obligations of the state. Treating it as a subset of many other 
rights may obscure its importance and impede the deployment of more 
specifically targeted measures aimed at implementing it.

At the same time, it must be conceded that implementing the right 
to food is a particularly complex task because it depends on many 
factors. Food availability and access is affected by such factors as the 
economic, political and cultural contexts, access to land, employment 
opportunities, technological advancement, poverty, and educational 
opportunities. Thus, the CESCR has observed that the right to food 
is ‘inseparable from social justice, requiring the adoption of appropri-
ate economic, environmental and social policies, at both the national 
and international levels, oriented to the eradication of poverty and 
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the fulfilment of all human rights for all’.39 Likewise, the Voluntary 
Guidelines on the Right to Food40 pertinently advise:

States should consider adopting a holistic and comprehensive 
approach to hunger and poverty reduction. Such an approach 
entails, inter alia, direct and immediate measures to ensure ac-
cess to adequate food as part of a social safety net; investment in 
productive activities and projects to improve the livelihoods of 
the poor and hungry in a sustainable manner; the development 
of appropriate institutions, functioning markets, a conducive le-
gal and regulatory framework; and access to employment, pro-
ductive resources and appropriate services.41 

This means that realising the right to food is impossible without simul-
taneously implementing many other human rights, such as the rights 
to health,42 life,43 a healthy environment, education, work, land, social 
security, human dignity and to civil and political rights in general.44 
Recognising the interdependence and linkages between the right to 
food and other human rights therefore warrants the adoption of com-
prehensive and crosscutting polices aimed at eliminating poverty in 
general, as well as illiteracy and ill health. However, the fact that 
the right to food is an independent right means that specific policies 
on food and food security must also be formulated and implemented, 
for without these, it may not be easy to track progress on the actual 
implementation of this particular right, or at least hold any specific 
institution or state organ responsible for the failure to implement it. 

3.2 Food security, the right to food and the right to nutrition 
distinguished

3.2.1 Food security

The term ‘food security’ is often used interchangeably with the phrase 
‘the right to food’, but they do not mean exactly the same thing. The 
Plan of Action of the World Food Summit adopted in Rome in 1996 
described food security as follows: ‘Food security exists when all peo-
ple, at all times, have physical and economic access to sufficient, safe 
and nutritious food to meet their dietary needs and food preferences 
for an active and healthy life.’45 The CESCR adopted this description 
for the right to food in General Comment 12, as if the two terms were 
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synonymous. It stated: ‘The right to adequate food is realised when 
every man, woman and child, alone or in community with others, has 
physical and economic access at all times to adequate food or means 
of its procurement’.46

Food security is a term commonly used by UN agencies and other 
international organisations.47 It emerged in the mid 1970s in the af-
termath of a world food crisis, initially as a label for efforts at resolv-
ing world food-supply deficits and problems. Over the years, the term 
has evolved to apply at the domestic, household and individual levels, 
and now encompasses food supply as well as access to food, and fo-
cuses on the nutritional needs of society. The FAO, for example, holds 
that food security is essentially a ‘phenomenon relating to individuals. 
It is the nutritional status of the individual household member that 
is the ultimate focus’.48 As it is currently understood, food security is 
underpinned by the following key principles: food availability, food ac-
cess and food use.49 Availability concerns the adequacy of food quanti-
ties on a consistent basis, while accessibility relates to the financial 
and physical ability of individuals to obtain food. Food use pertains to 
informed use of food to meet one’s nutritional needs.

3.2.2  The right to food

Although the notion of food security has not yet infiltrated the inter-
national human rights jurisprudence as far as treaty law is concerned, 
it can be regarded as having been subsumed under the notion of the 
right to food. As already noted above, the CESCR has drawn on the 
notion of food security in defining the right to food, premising this 
right on the six pillars of adequacy, availability, quality, safety, ac-
ceptability and accessibility.

The notion of food adequacy is more or less synonymous with food 
security. The CESCR has said that adequacy implies that food is ac-
cessible for both present and future generations and that food is avail-
able on a sustainable basis.50

Availability relates to the ease with which food can be found. Food 
of appropriate quality must be accessible at all times in sufficient 
quantities as may be necessary to satisfy the nutritional or other 
needs of society.51 This notion can also be understood to mean the 
presence of opportunities ‘for feeding oneself directly from productive 
land or other natural resources, or for well functioning distribution, 
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processing and market systems that can move food from the site of 
production to where it is needed in accordance with demand’.52

The principle of quality pertains to the nutritional value of food. 
Food must have such an array of nutrients as may be required for a 
person’s proper physical and mental growth.53 Related to this is the 
notion of food safety, which requires foodstuffs to be free from adverse 
substances.54

The concept of acceptability imposes the requirement that such 
food as is available should be culturally acceptable to the society at 
hand.55 It is thus not enough for the state to make food available if 
that food is alien to that society.

Lastly, the concept of accessibility connotes both economic and 
physical accessibility, the former being concerned with the ability of 
individuals and households to afford foodstuffs while the latter relates 
to the physical reach of food, especially the ability of individuals, in-
cluding vulnerable people such as women, children and the disabled 
and rural dwellers, to access food.56

It can therefore be seen that the right to food has broader import 
than the notion of food security. While the latter has developed over 
time to encompass issues of food supply, availability, accessibility and 
use, the right to food incorporates all these important elements in 
addition to focussing on dietary requirements, food safety and accept-
ability, as well as opportunities for producing and acquiring food. De-
spite efforts by UN agencies such as the FAO to bring the notion of 
food security to bear at the household or individual level, it is the right 
to food, as a right of an individual, which more precisely and meaning-
fully brings individual circumstances and food needs to the fore of any 
discussion on food. 

3.2.3  The right to nutrition

As noted earlier, some treaties recognise the right to adequate nu-
trition in preference to the right to food. The Additional Protocol to 
the American Convention on Human Rights in the Area of Economic, 
Social and Cultural Rights is a case in point, as seen above. Eide and 
Kratch have argued that the right to adequate nutrition as defined in 
this treaty is broader than the right to food.57 For them, the right to 
adequate food is ‘a necessary, but not alone sufficient component of 
“the right to an adequate nutrition”’.58 They argue that ‘the ultimate 
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objective of promoting food security and the right to adequate food is 
to achieve nutritional well-being for the individual’.59 

It cannot be true that the right to adequate nutrition is broader 
than the right to food. On the contrary, the opposite must be true. 
Nutrition is a technical term in the field of health sciences that relates 
to issues of nourishment, food composition, dietary requirements, food 
nutrients and the assimilation of food nutrients by the human body. 
As a right, therefore, the right to nutrition must be concerned with 
the nutritional well-being of a person. The right to food, by contrast, 
is far broader than this. While one of the purposes of food is to achieve 
nutritional well-being, this is by no means its only function. People 
use food for many other important purposes, including spiritual or 
religious purposes, at festivities or for entertainment, for social har-
mony and for agricultural purposes. Thus people do not take food only 
to live, but also to enjoy it and as a social and cultural good. The CE-
SCR is therefore correct in stating that the right to food should not 
be interpreted in a narrow and restrictive fashion that reduces it to 
an entitlement to ‘a minimum package of calories, proteins and other 
specific nutrients’.60 To do so would clearly be equating the right to 
food with the right to nutrition. The right to food is concerned with 
all aspects of food, including its spiritual, recreational, social and ag-
ricultural aspects, in addition to issues of food security, availability, 
quality, safety and acceptability. For these reasons, nutrition should 
be regarded as forming part of the broader right to food. Because of its 
essence to one’s well-being or health, it is also often regarded as a vital 
part of the right to health.

In conclusion, the right to food is an encyclopaedic right subsuming 
the notions of food security and nutrition.

3.3 Children’s socio-economic rights in international law 

3.3.1 Children’s socio-economic rights and prioritisation

The ICESCR is a general treaty that protects a wide spectrum of SERs 
that can be claimed by everyone. However, this treaty also recognises 
a set of specific rights for children. Among other things, article 10(3) 
of the ICESCR provides that: 
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[s]pecial measures of protection and assistance should be taken 
on behalf of all children and young persons without any discrim-
ination for reasons of parentage or other conditions. Children 
and young persons should be protected from economic and social 
exploitation.61

Van Bueren has rightly argued that this provision can be interpreted 
quite broadly and in a manner that advances the rights of the child. 
She argues that it ‘lays down the basic principle that all children, 
because of their vulnerability, are entitled to special protection and 
assistance in addition to that provided for adults’.62

The adoption of the CRC in 1989 bolstered the protection of chil-
dren’s SERs in two critical ways. It protects civil, political rights and 
SERs in one treaty, and adopts a new nomenclature for categorising 
children’s rights. In defiance of the traditional divide between civil 
and political rights, on one hand, and economic, social and cultural 
rights, on the other (or first- and second-generation rights, respec-
tively), the CRC is predicated on four key principles: participation, 
prevention, provision and protection. These principles are insepara-
ble, mutually supporting and interdependent. For instance, aspects of 
prevention, protection and provision are embedded in the right to sur-
vival and development, which is regarded as an umbrella right from 
which children’s SERs can be derived. It protects the right to life in 
the traditional sense as well as the right to protective and other posi-
tive measures that are necessary for children’s survival and develop-
ment.63 In breaking this divide, the CRC raised the profile of SERs 
in international human rights law and consequently underscored the 
fact that child poverty was a human rights issue.

However, the CRC can be interpreted as supporting the view 
that children’s SERs are realisable primarily through the agency of 
adults. In article 18(2), the CRC obligates states parties, for the pur-
pose of guaranteeing and promoting the rights set forth in this treaty, 
to render ‘appropriate assistance to parents and legal guardians in 
the performance of their child-rearing responsibilities’ and to ‘ensure 
the development of institutions, facilities and services for the care of 
children’.64 Article 27(2) states that parents and others responsible 
for children ‘have the primary responsibility to secure, within their 
abilities and financial capacities, the conditions of living necessary 
for [their] development’. Likewise, article 20 of the African Children’s 
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Charter posits that the primary responsibility for children’s upbring-
ing and development rests with parents. However, it also provides 
that the state shall assist parents and in case of need provide material 
assistance and support programmes particularly with regard to nutri-
tion, health, education, housing and clothing.65

The importance of parents to children’s upbringing cannot be un-
derestimated, but the acknowledgement of parental responsibility 
should in no way be interpreted as a claw-back clause on states’ direct 
responsibilities towards children. For one thing, both the CRC and 
the African Children’s Charter clearly grant children a range of SERs 
claimable directly against the state. These include the right to educa-
tion, the right to health and the right of disabled children to a full and 
decent life. Even the right to social security in the CRC is couched in 
terms that suggest that children have a direct claim against states 
even when they are under parental care.66 Cumulatively, these provi-
sions effectively place an unmistakable obligation on the state both 
to adopt child-specific policies and to include children as direct ben-
eficiaries of general measures on poverty and social provisioning. In 
this regard, the CRC Committee has commended the development 
of a comprehensive national strategy or national plan of action for 
children underpinned by the principles of the CRC.67 To ensure that 
children benefit from general polices, the CRC Committee has urged 
states to engage in a continuous process of assessing the impact of 
any proposed law, policy or budgetary allocation on children, both as 
a predictive and evaluative practice.68 

It must be conceded that both the CRC and the African Children’s 
Charter fall short of expressly placing a general obligation on states 
to accord priority allocation to children. The absence of such an obli-
gation can be attributed to the lack of proper recognition of SERs in 
international and comparative constitutional law. Van Bueren has at-
tempted to locate the justification for prioritising children’s interests 
in budgeting and allocation of state resources in the principle of the 
best interests of the child.69 It is hereby argued that common sense 
would also justify such prioritisation. Children are the future of hu-
manity and deserve to live in circumstances that would ensure that 
they develop optimally and realise their full potential. In situations 
where a society faces a threat to life or curtailment of rights, the law 
has usually tended towards granting special rights and privileges to 
children.70
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International human rights law now appears to be moving in the 
direction of imposing an obligation of a ‘first call for children’ in the 
arena of SERs. It is a duty that posits that ‘the essential needs of chil-
dren should be given high priority in the allocation of resources, in bad 
times as well as in good times, at national and international as well as 
at family levels’.71 This idea was coined after the CRC was adopted, at 
the World Summit in 1990, where world leaders agreed that ‘the fulfil-
ment of the basic needs of children must receive a high priority’ and 
that ‘[e]very possible opportunity should be explored to ensure that 
programmes benefiting children, women and other vulnerable groups 
are protected in times of structural adjustments and other economic 
restructuring’.72 The CRC Committee is increasingly leaning towards 
an interpretation of the CRC that manifests this view. For example, 
while pointing out the practical impact of the CRC on domestic poli-
cies and legislation, it has observed that it has changed the perception 
of children’s place in society to one that displays ‘a willingness [by 
states] to give higher political priority to children and an increasing 
sensitivity to the impact of governance on children and their human 
rights’.73 Furthermore, the Committee has called for ‘particular at-
tention’ to be paid to the most vulnerable groups of young children 
regarding the obligation of states to ensure that all young children 
are guaranteed access to appropriate and effective services, such as 
health care and education.74 Vulnerable children include: 

girls, children living in poverty, children with disabilities, chil-
dren belonging to indigenous or minority groups, children from 
migrant families, children who are orphaned or lack parental 
care for other reasons, children living in institutions, children 
with mothers in prison, refugee and asylum-seeking children, 
children infected with or affected by HIV/Aids, and children of 
alcohol- or drug-addicted parents.75

More recently, the CRC Committee has recommended that states 
should: 

make children a priority in the budgetary allocations as a means 
to ensure the highest return of the limited available resources; 
and make investment in children visible in the State budget 
through detailed compilation of resources allocated to them.76 
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It can thus be concluded that international law recognises the im-
portance of SERs in combatting child poverty. It requires that states 
should at least adopt and implement child-specific SERs measures as 
well as make provision for children in general SERs measures. There 
is an emerging norm in international children’s rights law that seeks 
to impose an obligation on states to accord priority to realising chil-
dren’s rights, including SERs.77 The precise nature and implications 
of this obligation remain hazy, but this issue is revisited in section 
4.1.3 below.

3.3.2 The meaning of the right to food or nutrition as it applies to children

Thus far, neither the CESCR nor the CRC Committee has sufficiently 
considered children in their interpretation and development of the 
right to food or nutrition and the right to health. The African Com-
mittee on the Rights and Welfare of the Child, which monitors the 
implementation of the African Children’s Charter and is the young-
est of the three, has not fared any better.78 These bodies have tended 
to interpret these rights in a general fashion, stopping short of call-
ing for special (or at least specific) measures for children, let alone 
requiring children to be direct beneficiaries in general programmes 
concerning social provisioning. In General Comment 12, for example, 
the CESCR alludes to matters of direct concern to children almost 
by accident in three paragraphs.79 For example, in emphasising the 
need for nutritious food, the CESCR calls upon states to maintain, 
adapt and strengthen dietary diversity and feeding patterns, includ-
ing breast-feeding.80 It highlights the importance of physical acces-
sibility of food to vulnerable individuals, including infants and young 
children.81 Lastly, it urges states to prevent discrimination in access 
to food on such grounds as age, birth or social origin.82 

The right of children to an adequate standard of living or to nu-
trition is yet to receive specific attention from the CRC Committee 
both in its general comments and in its programme of annual days of 
general discussion.83 This is of particular concern given that, as far 
as children’s right to adequate standard of living is concerned, the 
CRC creates the highly problematic presumption that it is primarily 
the parents’ responsibility to ensure the conditions necessary for chil-
dren’s development and that the state’s obligations are secondary, es-
sentially consisting of rendering assistance to parents.84 
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The remainder of this section distils what this means for children 
from various international human rights instruments concerning the 
right to food or nutrition. 

As noted above, the right to food is a general right that everyone 
is entitled to. It guarantees individuals food security and adequate 
nutrition. For children, the nutritional aspects of the right to food are 
essential for their optimal physical, psychological and mental develop-
ment. Both the CRC and the African Children’s Charter underscore 
the importance of nutrition to children by requiring states to combat 
malnutrition, provide adequate nutritious foods and clean drinking 
water and provide access to education on child health and nutrition 
and on the advantages of breast-feeding and hygiene.85 The right to 
food, nutrition or health also means that the state should ‘assist par-
ents and other persons responsible for the child and in case of need 
provide material assistance and support programmes particular with 
regard to nutrition …’.86 This provision should be taken to mean that 
such assistance may be provided to female-headed households as well 
as child-headed households.

It is self-evident that, as part of the right to food, states have a gen-
eral obligation to prevent hunger, malnutrition and famine. They also 
have a specific duty to devise food and nutritional plans and policies 
that aim to improve constantly the nutritional status of its population. 
According to the Universal Declaration on the Eradication of Hunger 
and Malnutrition,87 states have the responsibility to take concerted 
action against malnutrition and deficiency diseases among the vulner-
able and lower-income groups, including emphasising the importance 
of human milk.88 Ensuring household food security is crucial to guar-
anteeing children’s nutritional well-being.

If the state has the duty to prevent hunger and combat malnutri-
tion, it also has an obligation to adopt programmes for the supplemen-
tary feeding of malnourished children. In this connection, children 
who are particularly vulnerable (such as street children, children with 
disabilities, child-headed households, refugee children and those who 
have been displaced) may need special measures. To improve nutri-
tion in children, there must be adequate household food security, a 
healthy environment and control of infections and adequate maternal 
and child care.89 The state should also be able to monitor the nutri-
tional needs of children and identify causes of malnutrition and the 
means of dealing with them.90 In particular, the state should imple-
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ment measures that seek to eliminate diseases caused by nutrient 
deficiencies. 

The health and nutritional well-being of an infant may be impaired 
well before its birth. The child of a malnourished or under-fed preg-
nant mother may inherit physical and mental deficiencies caused by 
insufficient nutrition that may not be easy to cure or that may impede 
the child’s proper development. Thus, to ensure the right of children 
to food, attention needs to be paid to pre-natal care. It is therefore 
important to ensure that adequate food is provided to women during 
pregnancy and lactation.91 

Hygiene and sanitation are crucial to children’s well-being. Many 
children die from contaminated food. Consequently, it should be re-
garded as an important element of the right to food or nutrition to 
require states to ensure that children and their parents have access 
to sanitary services, safe and clean water, and information on hygiene 
and nutrition both in rural and urban areas.92

Some international documents emphasise the need to pay atten-
tion to gender and sex in measures aimed at implementing the right 
to food or nutrition. For example, the Beijing Declaration and Plat-
form for Action93 calls upon states to formulate and implement meas-
ures that support female-headed households and to ensure an equi-
table distribution of food for girls and women in the household.94 The 
International Conference on Population and Development also urged 
countries to develop ‘an integrated approach to the special nutritional 
… needs of girls and women’.95

4 THE PROTECTION OF THE RIgHT TO FOOD UNDER 
THE SOUTH AFRICAN CONSTITUTION

The South African Constitution contains a panoply of rights that are 
relevant to the protection, promotion and realisation of the right to 
food. It enshrines the right to property in such a unique way that the 
state can expropriate land for purposes of land redistribution to en-
sure that the poor have security of tenure and the means for feeding 
themselves.96 Recently, the South African Constitutional Court held 
in Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another that exces-
sive fragmentation of agricultural land, be it arable land or grazing 
land, may adversely affect the availability of food.97 The Constitution 
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also provides for the right to basic and further education, which are 
necessary for a person to develop the skills and competencies neces-
sary for securing gainful employment.98 The rights to housing, health 
care, water and social security are also entrenched in the Constitu-
tion,99 and the significance of these rights to ensuring food safety, hy-
giene and security, as well as access to food, cannot be overempha-
sised. Procedural rights, such as the right to administrative justice,100 
which are important for securing and defending existing access to food 
or mechanisms for obtaining food, are also recognised.

In addition to these general rights, the Constitution makes specific 
provision for the right to food in three main ways: 

1. it enshrines the right of everyone ‘to have access to sufficient 
food’ in section 27(1)(b); 

2. it protects the right of every child to ‘basic nutrition’ in section 
28(1)(c); and 

3. it recognises the right of everyone who is detained to ‘conditions 
of detention that are consistent with human dignity, including 
at least the exercise and the provision, at state expense, of ad-
equate accommodation, nutrition, reading material and medical 
treatment’.101 

This paper is concerned only with the first two guarantees – everyone’s 
right of access to sufficient food and children’s right to basic nutrition. 
Questions of central concern are: what is the significance of the lat-
ter right, given that the Constitution already recognises the right of 
everyone to have access to sufficient food? What is the relationship 
between the two rights? What specific obligations does the state have 
in relation to children’s right to basic nutrition?

4.1 The right of access to sufficient food and children’s right to 
basic nutrition

In order to understand the meaning, importance and implications of 
children’s right to basic nutrition under section 28(1)(c) of the Consti-
tution, it is necessary to compare this right with the right of everyone 
to sufficient food protected under section 27(1)(b). Upon reading these 
two provisions and their surrounding provisions, three main differ-
ences are apparent: 
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1. section 27(1)(b) speaks of the right of access to sufficient food, 
while section 28(1)(c) talks about the right of the child to basic 
nutrition; 

2. the former is a right of access to sufficient food while the latter 
is a right to basic nutrition; and 

3. a sub-article accompanies the right of everyone to sufficient food, 
defining the obligations of the state by reference to the notions 
of reasonable measures, progressive realisation, and available 
resources.102 This is not the case with children’s right to basic 
nutrition. 

What are the implications of these differences?

4.1.1 ‘Access’

As noted above, everyone’s right to food is couched as a right of access 
to food while the right of the child to basic nutrition is not defined 
by reference to the notion of access. In Government of the Republic 
of South Africa and Others v Grootboom and Others (Grootboom),103 
the Constitutional Court purported to suggest that the right ‘to have 
access to housing’ under section 26 of the South African Constitution 
was different from the right to adequate housing under article 11(1) of 
the ICESCR. It drew this distinction while trying to explain its deci-
sion not to endorse the idea of minimum core obligations developed by 
the CESCR. Thus, it emphasised that the right of access to adequate 
housing recognises that housing entails more than the physical struc-
ture: it also requires ‘available land, appropriate services such as the 
provision of water and the removal of sewerage and the financing of 
these, including the building of the house itself’.104 The Court added 
that ‘access to’ suggests that the state incurs the obligation to em-
power private individuals and organisations to provide housing.105 

Applied to section 27(1)(b) of the Constitution, the right of access 
to sufficient food would mean that ‘the state has an obligation to pro-
vide an environment within which everyone is, within the limits of 
their abilities, able to acquire food for themselves’.106 However, this is 
only one aspect of the state’s obligation to fulfil this right, namely the 
obligation to facilitate the realisation of the right. The state also has 
the obligation to provide assistance to those who cannot afford food as 
part of the obligation to fulfil the right, apart from having an obliga-
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tion to refrain from interfering with existing access to food or protect-
ing individuals from violations of their right of access to food by third 
parties.107 The Constitutional Court itself acknowledged in Grootboom 
that the state’s obligations to those who can afford to acquire housing 
are different from its obligations to those who cannot afford to do so. 
For the former, the state’s responsibility is concerned with ‘unlocking 
the system, providing access to housing stock and a legislative frame-
work to facilitate self-built houses through planning laws and access 
to finance’.108 For those who cannot afford housing, the state must pro-
vide special assistance, but subject to the availability of resources and 
progressive realisation.109

It follows that the word ‘access’ does not have any meaningful im-
plications for understanding either the right to have access to suf-
ficient nutrition or children’s right to basic nutrition. The idea that 
all rights entail the obligations to respect, protect, promote and fulfil 
has rendered the words ‘access to’ in the SERs provisions superfluous, 
as each of these rights, irrespective of whether they use ‘access to’ 
engenders these obligations. The manner in which the Constitutional 
Court was interpreting ‘access to’ simply mirrored the content of the 
duty to facilitate the realisation of a right, which is a mere aspect of 
the duty to fulfil. 

4.1.2  The meaning of food and nutrition

As noted above, children’s right is to basic nutrition while the right of 
everyone is one of access to sufficient food. The Constitutional Court in 
Grootboom considered the implications of similar textual differences 
between the right of access to adequate housing under section 26 and 
children’s right to basic shelter under section 28(1)(c) of the Constitu-
tion. At issue in this case was whether the state could be ordered to 
provide temporary housing to a group of people who were living in 
intolerable conditions without basic shelter. These homeless people 
mounted their claim on the general right of everyone to housing and, 
alternatively, children’s right to basic shelter referred to above. The 
Constitutional Court rejected the view that children’s right to basic 
shelter required the state to provide rudimentary shelter to children 
and their parents on demand, where those parents were unable to pro-
vide the shelter to their children themselves.110 It found that the term 
‘basic shelter’ did not bear any different meaning from the term ‘hous-
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ing’ under section 26 of the Constitution. Rather, ‘shelter’ in section 
28(1)(c) of the Constitution, it was held, embraced shelter in all mani-
festations, not simply its rudimentary forms.111 Furthermore, the Con-
stitutional Court did not endorse the contention that the obligation to 
provide children and their parents with rudimentary housing exists 
independently of the state’s general obligation to take reasonable leg-
islative and other measures in terms of section 26 of the Constitution, 
or that it exists irrespective of the availability of resources.112

It may well be, as the Constitutional Court held, that the terms 
‘housing’ and ‘shelter’ are synonymous and, therefore, that the right of 
children to basic shelter does not imply a right to rudimentary hous-
ing. However, ‘nutrition’ cannot be synonymous with ‘food’. As has 
been shown above, nutrition deals with the dietary variety and qual-
ity of food in terms of its nutrient composition. It is argued therefore 
that children’s right to basic nutrition means that they are, at the very 
least, entitled to the minimum amount of food that is necessary to 
meet dietary requirements for their development, health and wellbe-
ing. This right is, in effect, not a mere restatement for children of the 
right of everyone to sufficient food. Though these rights are without a 
doubt interrelated, they serve different but complementary purposes. 

The general right of access to sufficient food serves as a ringing 
reminder that matters of food security, nutrition and accessibility 
deserve specific programmes, policies and other measures. The state 
cannot simply point to general socio-economic policies on education, 
health, the economy, labour and employment or the environment as 
guarantors of this right. In turn, children’s right to basic nutrition 
calls attention to the need for general food measures and policies to 
have children as one of their central concerns, and highlights the need 
for the state to devise child-specific measures on basic nutrition.

4.1.3 The question of child prioritisation, parental responsibility and state  duties

It was initially thought that, because children’s SERs in section 28 
did not have the qualifications that are found to everyone’s SERs in 
sections 26(2) and 27(2) of the Constitution, children were entitled 
to priority allocation of basic services and goods over everyone. This 
reasoning was put to the test in Grootboom, where it was argued that 
homeless children were entitled to temporary shelter on demand sim-
ply because section 28(1)(c) of the Constitution was unqualified. In 
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trying to decode the obligations engendered by this section, the Con-
stitutional Court adopted a contextual approach to interpretation and 
drew insights from international human rights law. It considered this 
section in light of sections 25(5), 26 and 27 of the Constitution, all 
of which define certain SERs by reference to the state’s obligation to 
take reasonable legislative and other measures, within its available 
resources, to achieve the progressive realisation of those rights. While 
the Court acknowledged that section 28(1)(c) of the Constitution cre-
ated separate and independent rights for children, it held that there 
was an overlap between these rights and the rights of everyone under 
sections 26 and 27 of the Constitution. For the Court, section 28(1)(c) 
constitutes a mechanism through which the state fulfils its interna-
tional obligations under the CRC. This section, the Court said, must 
be read in conjunction with subsections 28(1)(b) of the Constitution.113 
The latter, it was held, ‘contemplates that a child has the right to 
parental or family care in the first place, and the right to alterna-
tive appropriate care only where that is lacking’.114 Consequently, 
the Constitutional Court held that the obligation to provide shelter 
in section 28(1)(c) rests ‘primarily on the parents or family and only 
alternatively on the State’.115 The state has no primary responsibility 
for children under the care of parents or families; it only assumes the 
responsibility for providing shelter to children who, for example, are 
removed from their families.116 For children who are being cared for 
by their own parents or families, the state’s role is limited to providing 
support to those parents and families, such as through social welfare 
programmes or material assistance, and to facilitating the realisa-
tion of children’s rights through establishing the necessary legal and 
administrative infrastructure and protective measures against child 
maltreatment, neglect, abuse and exploitation.117

On one hand, the High Court’s decision in Grootboom,118 insofar as 
it held that children were entitled to rudimentary shelter on demand, 
represents one end of the spectrum, which is pro-children, empha-
sising the need for prioritising children’s socio-economic well-being. 
At least as regards housing, the Constitutional Court cited legitimate 
concerns against recognising an unqualified right of children to basic 
shelter.119 The most important of these was that the High Court deci-
sion had the absurd consequence that parents with children were to 
be accommodated with their children while those who did not have 
children would not receive any form of housing relief. 
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On the other hand, the Constitutional Court’s decision on this as-
pect of children’s rights could be interpreted as representing the other 
end of the spectrum, which consigns children’s SERs to a status that 
is subordinate to everyone’s rights. According to the Constitutional 
Court, children who are under the care of parents require no direct 
attention of the state, which must primarily concern itself with assist-
ing the family with a sanguine expectation that children will benefit 
indirectly from those family-focussed measures.120 By saying that the 
state does not have primary obligations to children who are under 
their parents’ care, it also means that children’s right to basic nutri-
tion is rendered superfluous. At the same time, it robs children of their 
status as direct beneficiaries of SERs, including the right of everyone 
to have access to food.

In Grootboom, the High Court was faced with the knotty dilemma 
of separating children from parents so that the children could be given 
some relief in the form of temporary shelter. This explains why it or-
dered that parents should join the children in the shelter to be pro-
vided by the state. Similarly, food is a very difficult right to implement 
if both children and their parents are hungry and poor; it would be 
absurd for the state to provide food parcels to children and not their 
parents, expecting that it would reach the intended beneficiaries or 
that the children’s welfare would be guaranteed. However, this does 
not mean that it is impossible for the state to fulfil its direct obliga-
tions to children who are under parental care in relation to such rights 
as the right to basic nutrition. A good example is the National School 
Nutrition Programme implemented in select primary and secondary 
schools in poverty-stricken areas, where food is given to learners at 
school. It is also possible for the state to take responsibility for chil-
dren whose parents neglect them or are incapable of providing for 
them. The state also has direct obligations to children whose parents 
can afford food, for example the duty to provide education on nutrition 
or to ensure food security, availability or safety not only for parents, 
but for children as well.

Perhaps more importantly, the language of primary and secondary 
obligations is arguably not as useful as it first appears in trying to 
understand the responsibilities of the state in relation to child welfare 
and wellbeing. For one thing, the Constitutional Court had in mind 
only the duty to provide shelter when it made pronouncements on the 
responsibilities of the state in relation to children’s access to housing. 
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State obligations in relation to human rights are often not so easily 
separable and often operate hand in hand in a complex web of interac-
tion. Such a nuanced understanding of state obligations would sug-
gest that in fact, both the state and parents have direct obligations to 
children in relation to their right to adequate nutrition, irrespective of 
whether the children are under parental care or not. For example, it 
has been shown in this paper that the state has the primary respon-
sibility to provide information on nutrition, sanitation and health. It 
also has the obligation to adopt child-specific policies on children’s 
access to basic nutrition, in addition to general measures aimed at 
assisting or making it possible for families to provide food to their 
children. The obligations to respect and protect children’s SERs rest 
eternally with the state, even when children are under the best care 
of parents.

In short, the Constitutional Court was correct in holding that chil-
dren do not have an unqualified right to certain SERs, claimable upon 
demand. It was also correct in holding that parents have a role to play 
in ensuring the physical, psychological and mental wellbeing of chil-
dren. However, its analytical template for the obligations of the state 
in relation to children’s SERs was constrained by its over-reliance on 
the primary and secondary responsibilities paradigm. For children’s 
SERs to be fully realised, the state’s obligations and those of parents 
must be implemented simultaneously at all times. Furthermore, 
although in all fairness the Constitutional Court in Grootboom did 
emphasise the need to pay attention to vulnerable and marginalised 
groups in general measures for implementing SERs, it did not stress 
the significance of including children and women in such general pro-
grammes. This was despite the fact that more than half of the plain-
tiffs in Grootboom were children, as were the intended beneficiaries 
of the comprehensive programme on HIV and AIDS treatment in the 
TAC case.121 The importance of specific SERs and the right of children 
to basic nutrition, in particular, should be understood in the context of 
children being a vulnerable group of people, with no political and eco-
nomic power and dependent on their parents or the state for their sur-
vival and development. It should also be understood in the context of a 
human history that did not recognise children as independent bearers 
of rights until relatively recently, especially when the CRC and the 
African Children’s Charter were adopted. Recognising their SERs in 
a separate section in the Constitution at least underscores both the 
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need to pay particular attention to children in general measures as 
well as in policies and programmes on social provisioning, and the 
need for child-specific measures. It also means that children should be 
given priority in the realisation of their SERs.

The idea of child prioritisation should not be conflated with the no-
tion of minimum core obligations, which demands that states should 
guarantee minimum essential levels of SERs to everyone even in times 
of resource constraints. Rather, in addition to requiring states to con-
sider the needs of children adequately in general policies on rights and 
to adopt specific policies concerning children, it also requires the state 
to identify priority areas for children and to develop and implement 
policies to deal with those priorities. It also implies that the state has 
a duty to take measures that seek to protect the wellbeing and welfare 
of children even in the face of calamities, emergencies and threats to 
the livelihoods of children. Where there are competing interests in 
resource allocation, child prioritisation would entail considering the 
wellbeing of children as a primary consideration. This means that the 
state has an obligation to consider child welfare as a state priority 
deserving of due consideration along with other similarly important 
state interests.

4.2 The obligations of the state in relation to children’s right to 
basic nutrition

The Constitutional Court has devised reasonableness as the litmus 
test for measuring the state’s compliance with its SERs obligations 
under the Constitution.122 It has also held that children’s SERs un-
der section 28 of the Constitution ought to be understood against the 
backdrop of the requirements of progressive realisation and availa-
bility of resources that apply to all other SERs contained in sections 
26 and 27.123 Therefore, in determining whether the state is comply-
ing with children’s right to basic nutrition under section 28(1)(c), the 
question will be whether the state has devised reasonable policies and 
programmes aimed at implementing this particular right and wheth-
er the implementation itself is reasonable. 

This benchmark will operate at various levels as far as children’s 
rights to have access to sufficient food and basic nutrition are con-
cerned. It has been noted in this paper that the right to food is strong-
ly interrelated with other rights. This means that policies and pro-
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grammes concerning the implementation of those rights must be so 
devised as to make adequate provision for children in general and, 
where necessary and possible, must also relate to children’s rights to 
sufficient food and basic nutrition in particular. Such policies may be 
comprehensive, as is required by the reasonableness standard, but 
given the diversity of social programmes that have direct and indirect 
impacts on access to food, it is reasonable to expect that food-related 
programmes will be manifold. In this regard, the need for coordina-
tion, inter-linkages and proper allocation of responsibilities and coop-
eration between state organs and institutions is paramount.124

Thus far, the approach adopted by the South African Constitutional 
Court suggests that at the very minimum, the state has an immediate 
obligation to adopt a reasonable programme or policy or legislation on 
a given SER. It follows that, in addition to general measures, the state 
must put in place policies and programmes aimed at implementing 
the general right to sufficient food as well as children’s specific right 
to basic nutrition. As the former right is of application to everyone, it 
must be shown that those measures cater for the needs of children as 
well. Children’s right to basic nutrition is quite specific – it is for chil-
dren and concerns basic nutrition. It would not be farfetched for the 
Court to expect the state to develop and implement a comprehensive 
and well-coordinated programme on this right.

For a programme to be deemed reasonable, the Constitutional 
Court has hinted, it may be necessary for the state to put in place an 
appropriate legislative framework.125 Likewise, the CESCR has ad-
vised:

… States should consider the adoption of a framework law as a 
major instrument in the implementation of the national strategy 
concerning the right to food. The framework law should include 
provisions on its purpose; the targets or goals to be achieved and 
the time-frame to be set for the achievement of those targets; 
the means by which the purpose could be achieved described in 
broad terms, in particular the intended collaboration with civil 
society and the private sector and with international organisa-
tions; institutional responsibility for the process; and the nation-
al mechanisms for its monitoring, as well as possible recourse 
procedures.126 

In projecting the significance of framework law on the right to food, 
Khoza has argued that it is necessary for creating a comprehensive 
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and well-coordinated framework for implementing state policies and 
strategies on this right.127 It would set the guidelines and norms that 
all state policies concerning food should comply with, and establish 
benchmarks, targets and monitoring mechanisms for gauging progress 
in implementation and for spotting and addressing challenges to im-
plementation. The CESCR’s idea of benchmarks, indicators and im-
pact assessments to determine the prospective and actual impact of 
policies resonates with the Constitutional Court’s view that public 
policies on SERs should be so designed as to facilitate the progressive 
realisation of the relevant rights.128

Although children are generally all considered vulnerable, some 
are more vulnerable than others. Examples include street children, 
child-headed households, orphans, refugee children, displaced chil-
dren, abandoned children, poor children and children caught up in 
desperate conditions such as humanitarian disasters and mass evic-
tions. The Constitutional Court has underlined that measures that 
fail to respond to the needs of those who are most desperate, though 
statistically impregnable, will not pass the test of reasonableness.129 
To be reasonable, measures must not exclude a significant segment 
of society and must make provision for ‘those whose needs are most 
urgent’.130 The state therefore has an obligation to ensure that vulner-
able children receive special attention in all measures dealing with 
basic nutrition and access to sufficient food.

5 POLICY ANALYSIS

Food and nutritional security is a crosscutting issue requiring a broad 
range of policies in specific and crosscutting areas such as health, 
education, social security, labour, environment, water, energy, trade 
and agriculture. These general policies should be regularly assessed 
in terms of their prospective and actual impact on the right to food, 
especially children’s right to basic nutrition. Moreover, the right of 
access to food and children’s right to basic nutrition are specific rights 
for which comprehensive measures by the state are obligatory. 

5.1 Institutional arrangements

One of the challenges faced by the right to have access to food and 
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children’s right to basic nutrition is the lack of an overarching institu-
tional framework for coordinating, overseeing and monitoring policy 
and legislative programmes concerning these rights.131 South Africa 
does not have a department of food security or a department with an 
overall mandate on food and nutrition issues. By comparison, rights 
such as water, health and social security have independent depart-
ments. Thus, many government departments have a role in these ar-
eas. For example, issues of food safety and quality assurance, food 
security, and food and veterinary services fall under the Department 
of Agriculture, Forestry and Fisheries. The Department of Health 
runs the Integrated Nutrition Programme. The Department of Social 
Development’s remit extends to matters of poverty alleviation, social 
security, social development and provision of welfare services. Other 
departments whose functions and mandates relate to food security 
include the Department of Rural Development and Land Reform,132 
the Department of Water Affairs133 and the Department of Trade and 
Industry.134 These government departments have a vertical accounta-
bility structure, which raises the danger that policies concerning food 
and basic nutrition will always be fragmented, with no single organ of 
government having an overall mandate and taking the responsibility 
of implementing the rights to food and basic nutrition in a comprehen-
sive and holistic manner.

The new government led by President Jacob Zuma has created a 
new department called the Department of Women, Youth, Children 
and People with Disabilities. To the extent that this department will 
serve as the coordinating point on all matters concerning children, it 
can be supposed that it will also have overall competence to coordi-
nate all issues concerning children’s rights to food and basic nutri-
tion. However, given the breadth of its mandate, it remains unclear 
whether it will be effective in dealing with these specific rights unless 
perhaps it creates a specific unit for this purpose. 

The Integrated Food Security Strategy for South Africa (the Strat-
egy)135 adopted in 2002 envisaged the establishment of a clear institu-
tional structure and mechanism for coordinating policy development 
and implementation on food. At the top was a cluster of ministers 
whose departments had food-related mandates, followed by a national 
security forum and a cluster of directors-general of departments. Un-
der these would follow the national coordinating units, followed in 
descending order by provincial coordinating units, district food secu-
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rity officers and food security officers. At each level of the coordinat-
ing units, security forums constituted by representatives from govern-
ment, the private sector and civil society were provided for. This is 
the type of institutional mechanism that has the potential to tackle 
seriously, forcefully, effectively and comprehensively the many food 
problems the country faces. This institutional mechanism has not yet 
been fully established. 

5.2 Specific food and nutrition measures

The Integrated Food Security Strategy for South Africa (the Strategy) 
has been described as ‘the most comprehensive interdepartmental 
policy statement on food security’.136 Its primary aim was to ‘stream-
line, harmonise and integrate the diverse food security programmes’ 
into one policy.137 The Strategy takes the right to have access to suf-
ficient food as its departure point and isolates, as its overall objective, 
the attainment of ‘universal physical, social and economic access to 
sufficient, safe and nutritious food by all South Africans at all times 
to meet their dietary and food preferences for an active and healthy 
life’.138 This objective mirrors the definition of the right to food given 
by the CESCR.139 As a specific target, it sets as its goal to eradicate 
hunger, malnutrition and food insecurity by 2015.140 Its subsidiary ob-
jectives include to: 
• increase household food production and trading; 
• improve income generation and job creation opportunities;
• improve nutrition and food safety;
• increase safety nets and food emergency management systems;
• improve analysis and information management systems;
• build capacity; and 
• facilitate stakeholder dialogue.141 

Out of these, the Strategy identified four priority areas, namely to: 
1. improve household food production, trade and distribution;
2. increase income and job opportunities;
3. improve nutrition and food safety; and 
4. enhance safety nets and food emergency management systems. 

For each priority area, it specified in broad and general terms the 
possible policy interventions that could be considered and the depart-
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ments that would lead the interventions. The Strategy clearly envis-
aged interdepartmental cooperation, with the departments of agricul-
ture, public works, health and social development as leaders. As noted 
earlier, it proposed an institutional structure that would coordinate 
all the policy development and implementation envisaged in the area 
of food security. 

The Strategy passes the constitutional test of comprehensiveness 
and in broad terms incorporates human rights concepts in its content. 
To the extent that it clearly spells out which departments could lead 
certain interventions and proposes an overarching interdepartmen-
tal institutional mechanism, the Strategy underscores the importance 
of proper coordination in implementing the rights to food and basic 
nutrition. In terms of substance, the Strategy is a skeleton frame-
work whose broad principles, goals and objectives need more specific 
policies to be developed and implemented. It thus does not specify 
the nature of the interventions that will be made in order to realise 
the noble and worthy goals it sets. This underscores the point made 
earlier about the need for an overarching institutional mechanism to 
take the responsibility of driving policy work in the areas of food and 
nutrition and coordinating their implementation. The four broad ar-
eas of priority are impeccable, but overall the policy may not pass the 
test of reasonableness for not providing for special vulnerable groups, 
for those in crises or those whose needs are most urgent. Here and 
there, the Strategy refers to vulnerable groups, but only in passing. To 
be sure, the Strategy does not specifically and adequately address the 
specific concerns of children and issues of basic nutrition. It may also 
be worth pointing out that the Strategy’s targets and benchmarks (to 
eradicate hunger, malnutrition and food insecurity by 2015) are too 
terse, yet too general and arguably unrealistic. 

In sharp contrast to the Strategy, the Infant and Young Child Feed-
ing Policy (the Feeding Policy) adopted by the Department of Health 
in 2007142 specifically concerns children. However, unlike the Strat-
egy, the Feeding Policy is directly anchored neither in children’s right 
to basic nutrition, nor in everyone’s right to have access to food. It is 
not intended as a broad policy statement concerning children’s right 
to basic nutrition. It is aimed rather at improving ‘the nutritional sta-
tus, growth, development and health of infants and young children 
by protecting, promoting and supporting optimal infant feeding prac-
tices’.143 Among its objectives are: 
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• increasing rates of exclusive breastfeeding for six months and con-
tinued breastfeeding up to two years of age or beyond; 

• providing guidance on feeding infants and young children in excep-
tionally difficult circumstance; 

• creating awareness of child survival strategies; 
• standardising messages about infant and young child nutrition to 

health care personnel and organisations involved in health; and 
• creating a supportive environment for optimal feeding of infants 

and young children. 

In recognition that children’s nutritional wellbeing deserves atten-
tion from before birth, the Feeding Policy provides for antenatal care. 
It also provides for postnatal care, including follow-up support for 
all mothers. It is commendable that it makes specific provision for 
HIV-positive women and children as well as children in exceptionally 
difficult circumstances, hospitalised infants and children, orphans, 
children in foster care and children separated from their mothers, 
children suffering from the consequences of emergencies and severely 
malnourished children. These provisions meet some of the hallmarks 
of reasonableness insofar as they cater for both long-term and short-
term needs, as well as for those in desperate circumstances.

As noted earlier, the Feeding Policy must be understood in the con-
text that it is intended to cover a narrow area of feeding practices, 
and not as a broad policy statement in the area of child nutrition. Its 
main preoccupation is with providing the right information on feed-
ing and nutrition and clarifying the relevant procedures and protocols 
for medical personnel concerning infant and young children feeding 
practices. As it does not deal with broad issues, such as those of house-
hold food security, food distribution, children’s access to food, and the 
state’s obligations to provide food to those who cannot afford it, a more 
comprehensive programme is still necessary in South Africa. Perhaps 
it is also worth mentioning that the Feeding Policy is located exclu-
sively in the Department of Health, meaning that it is not sufficiently 
linked to other general and specific policies relating to food. Last, but 
not least, although it makes provision for monitoring, the Feeding Pol-
icy has left the task of developing indicators for measuring progress 
to national government, provinces and districts, with no specific ac-
countability frameworks. 

Other child-specific policies the government has implemented in-
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clude the National School Nutrition Programme and the Acute Protein 
Energy Malnutrition Programme, both authored by the Department 
of Health. The former is now being implemented by the Department 
of Basic Education. Both of them target specific groups of children, 
the former children at qualifying primary and secondary schools in 
poverty-stricken areas, while the latter targets severely malnourished 
children.144 Taken together, these programmes fall short of a compre-
hensive programme on child nutrition or children’s access to food.

The Department of Health’s Integrated Nutrition Programme145 
(the Programme) is arguably a broader policy than the child-specific 
programmes described above insofar as it covers issues of nutrition in 
general. To this extent, it can be regarded as a programme that seems 
to give effect to both the right of everyone to food and the right of chil-
dren to basic nutrition in particular. The Programme’s specific goals 
include contributing to:
• the prevention and reduction of morbidity and mortality rates due 

to malnutrition, nutrition-related diseases of lifestyle, communica-
ble and infectious diseases and debilitating conditions; 

• optimal growth of infants and young children;
• improved nutritional knowledge, behaviour, perceptions and atti-

tudes of the population through awareness of the Integrated Nutri-
tion Programme, its focus areas and nutrition in general;

• the prevention, reduction and control of micronutrient deficien-
cies;

• the institutional care of clients through food service systems for the 
provision of balanced nutrition;

• improved child survival and maternal health; 
• the improvement of household food security; and
• efficient and effective nutrition information systems for planning, 

policy formulation and management.

The Programme has a specific Directorate on Nutrition in the Depart-
ment of Health whose mandate extends to facilitating inter-sectoral 
collaboration to ensure that nutrition problems are addressed. 

In essence, the Programme simply spells out the broad objectives 
and general strategies that need to be implemented or developed to 
realise those objectives. It lacks a comprehensive policy foundation, 
such as a white paper or legislation. It states the objectives in broad 
terms but does not clearly spell out the mechanisms for achieving 
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them. The Directorate has the potential to serve as the main mecha-
nism for early warning on the nutritional needs of various groups and 
on famine and hunger, as well as for identifying the causes of malnu-
trition and assessing the impacts of various programmes on access 
to food and basic nutrition. To realise this potential, it would have to 
develop strategies for gathering reliable and up-to-date information 
and the means of feeding this information into policies and implemen-
tation structures.

6 LEgISLATIvE ANALYSIS

South Africa has a wide range of legislation that indirectly relates to 
the rights to food and basic nutrition. For example, a series of Acts 
seek to protect households from eviction.146 Then, too, one cannot un-
derestimate the importance of legislation in such fields as health, wa-
ter, environment, social security and education to the rights to food 
and basic nutrition. In particular, the Social Assistance Act 13 of 2004 
is crucial to poor children because it enables them to have access to 
social grants, which may allow them to purchase food. 

Aspects of the rights to food and basic nutrition are also regulated 
through the Foodstuffs, Cosmetics and Disinfectants Act 54 of 1972,147 
which deals with matters of food safety. Competition legislation is also 
in place to regulate competition in many fields including food.148 Price 
regulation is an important means of ensuring that the poor have ac-
cess to food. The South African Competition Commission has recently 
sanctioned a number of companies for fixing bread and milk prices.149 

Although there are many pieces of legislation that relate indirectly 
to the rights to food and basic nutrition, there is no specific legislation 
on these rights. In comparison, the right to water is governed by the 
Water Services Act150 while the right to social security and assistance 
is governed by the Social Assistance Act and the rights to health and 
housing are regulated by many Acts, including the National Health 
Act151 and Housing Act152 respectively. These Acts not only help to pro-
vide an understanding of what the relevant rights mean for the state 
but also extrapolate the principles and establish institutional mecha-
nisms for ensuring that basic services such as water, health and hous-
ing are available and accessible to everyone.

The draft National Food Security Bill promised to be the main cru-



��

Child poverty and children’s rights of access to foods and basic nutrition 

cible for creating a comprehensive legal and policy framework for re-
alising the rights to food and basic nutrition. Had it been passed, it 
would have provided a legislative stamp to the National Food Security 
Strategy discussed earlier. However, for some unknown reason, no 
progress has been made and it seems even to have been taken off the 
legislative ladder. Although the Constitutional Court and the CESCR 
has not yet made it a requirement to enact specific legislation on every 
socio-economic right, these two bodies have stated that such legisla-
tion is essential to the implementation of national strategies on these 
rights. Needless to say that it is probably only the right to food that 
does not have specific legislation. For this particular right, legisla-
tion is vital especially because no specific department currently exists 
with overall mandate to implement the right. Legislation is needed 
to establish overarching principles, benchmarks, strategies and an 
appropriate inter-departmental structure to coordinate all activities 
concerning the right to food in general and children’s rights to basic 
nutrition in particular.

As far as children’s rights in general are concerned, there are two 
specific Acts: the Child Justice Act153 and the Children’s Act.154 The 
latter aims to give effect to certain, but not all, rights as contained in 
the Constitution.155 In the main, it deals with children’s civil and po-
litical rights, defines parental responsibilities and rights, creates and 
regulates children’s courts, provides for children in need of care and 
protection, regulates inter-country adoptions and makes provision for 
protective measures against child abduction and trafficking. In es-
sence, the Act does not expressly make provision for the SERs of the 
child. For the most part, it deals with these rights indirectly through 
defining parental responsibilities156 and the provisions on alternative 
care,157 adoption158 and inter-country adoption.159

7 CONCLUSION

Child poverty and child hunger are some of the endemic problems 
South Africa has been struggling to overcome since the dawn of de-
mocracy. Many children are trapped in extreme forms of poverty, mal-
nourished, prone to all sorts of otherwise curable illnesses, with no or 
limited possibilities for accessing education. The global financial crisis 
has reversed the gains made by many developing countries, including 
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South Africa, on poverty eradication, hunger and famine. As parents 
lose their jobs, homes or disposable income and as the prices of food 
and other important commodities spiral out of control, more children 
join the ranks of the destitute and the hungry.

This paper has shown that the Constitution made it a government 
priority to combat poverty, hunger and malnutrition, at least by en-
shrining the right of everyone to have access to sufficient food and 
children’s right to basic nutrition in sections 27(1)(b) and 28(1)(c), re-
spectively. Despite the prevalence of child poverty, malnutrition and 
hunger, it is disappointing that there has been no litigation concern-
ing these two important rights. Perhaps the absence of constitutional 
litigation on children’s SERs in general underscores the vulnerability 
of children and shows why special measures are necessary for them to 
be able to enjoy their rights. 

As there is no direct jurisprudence on children’s SERs, it is difficult 
to tell what the Constitution intended by separately enshrining the 
right of everyone to have access to sufficient food in section 27(1)(b) 
and children’s right to basic nutrition in section 28(1)(c). With the 
aid of international law, it has been demonstrated that the right to 
have access to sufficient food has broader import than the right to 
basic nutrition. The former is concerned with issues of food security, 
adequacy, availability, safety and quality while the latter is more spe-
cifically focussed on basic nutrition – nourishment, food composition, 
dietary requirements and the assimilation of food nutrients by the 
body. The Constitutional Court has held that children’s SERs do not 
create unqualified obligations on the state to provide certain socio-
economic goods on demand. However, this paper has shown that this 
does not mean that children’s SERs have no meaningful implications 
for the state. At the very minimum, by recognising children’s right 
to basic nutrition, the framers of the Constitution, this paper has ar-
gued, intended to emphasise the need for child-specific policies on ba-
sic nutrition. Thus, in addition to the fact that general polices on the 
right to food should make adequate provision for children, the Con-
stitution requires that children should benefit from targeted policies 
which harness and build on general policies. At most, the framers of 
the Constitution envisaged the development of jurisprudence, as is 
currently underway in international law, recognising the special place 
of children in society and the need for according priority allocation to 
them in social provisioning and benefits. Such prioritisation may not 
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be equated to the minimum core obligations concept, which the Con-
stitutional Court has clearly rejected, but it may at least be seen as 
embodying an obligation to consider children in budgeting and policy- 
and legislation-making as deserving of specific attention on a par with 
other important state priority areas.

The rights to food and basic nutrition have been implemented 
largely through a hodgepodge of policies and indirectly by legisla-
tion. On one hand, these rights require crosscutting measures and 
policies from almost all government departments. On the other hand, 
piecemeal and fragmented policies cannot guarantee the full realisa-
tion of these rights. The Constitution specifically demands that pro-
grammes and measures to realise SERs should be comprehensive and 
well coordinated. Moreover, given that there is no single department 
in charge of these two rights, the need for proper coordination and 
an inter-departmental structure to oversee their implementation 
cannot be overemphasised. It is in this light that the National Food 
Strategy should be assessed. As a national strategy, it identifies ad-
mirable goals and objectives and tries as far as possible to adopt a 
collaborative strategy with clear responsibilities for the departments 
concerned. This strategy is a good framework, which should form the 
basis for the development of more specific policies concerning the 
rights to food and basic nutrition. The inter-departmental structure 
it proposes is the kind of mechanism needed to pioneer the implemen-
tation of these rights. It is therefore disappointing that the National 
Food Security Act remains a pipedream, having disappeared from the 
legislative agenda. Currently, there are admittedly a number of child-
specific policies concerning nutrition and access to food. The success 
of these policies will remain limited and short-lived as long as no com-
prehensive legislative and policy framework is put in place to govern 
the complex terrain of food in general and children’s basic nutrition 
in particular. 
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